STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Morton Levine & Max Gordon

d/b/a Gordon & Levine AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 9/1/72 - 8/31/75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
17th day of October, 1980, he served the within notice of Determination by mail
upon Morton Levine & Max Gordon, d/b/a Gordon & Levine, the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Morton Levine & Max Gordon
d/b/a Gordon & Levine
889 Livonia Ave.
Brooklyn, NY 11207
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this (
17th day of October, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
Morton Levine & Max Gordon :
d/b/a Gordon & Levine AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for the Period 9/1/72 - 8/31/75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
17th day of October, 1980, he served the within notice of Determination by mail
upon Mathew Ehrlich the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Mathew Ehrlich
33 S. Grove St.
Freeport, NY 11520

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.
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Sworn to before me this ] #n\> ////{ ///

17th day of October, 1980. ) s
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’ STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application
‘ of . :

< » MORTON LEVINE and MAX GORDON
d/b/a GORDON & LEVINE DETERMINATION

for Revision of a Determination or for

Refund of Sales and Use Taxes under H
- Articles 28 and 29 of the Tax law for

the Period September 1, 1972 tirough :

August 31, 1975.

Applicants, Morton Levine and Max Gardon d/b/a Gordon & Levine, 889 Livonia
Averme, Brocklyn, New York 11207, filed an .application'for revigion of a
determination or for refund of sales and use taxes under Articles 28 and 29 of
. the Tax Law for the period September 1, 1972 through August 31, 1975 (File MNo.
15853).
A small claims hearing was held Eefore Judy ﬁ. Clark, Hearing Officer,
at the offices of the State Tax Commission, Two World Trade Center, New York,
New Yark, on March 21, 1979 at 2:45 P.M. Applicants appeared by Matthew
Ehrlich, CPA. The Audit Division appeared by Peter Crotty, Esq. (Irwin A.
Ievy,‘Eéq., of counsel). -
'evmétilerﬂxeremltsoftknee)minatimofapplicmr.ts' books and records
* properly reflected their additional sales tax 1iability.

FINDINGS OF FACT

" 1. On May 10, 1976, as the result of a field audit, the Audit Division
issuedabbtideofbetennimﬁmarﬂDamrﬁforP&yueﬂtofSalesmﬂUseMs
Due against applicants imposing additional sales tax due of $10,856.60, plus

penalties and interest, for the period September 1, 1972 through August 31,
3 1975.




‘-wareent:!mted Basedonthisstiwhtion m:diwp\mdmmre&mdhy

2. o duly 6, 1976, applicmts Morton Levine and Max Gordon. wa_‘c.\_* e
fGo:dcu&Ievme.fﬂedapmtasttotheNoticeofDewmimﬁm ,
3. Applicants operated a retail wine and Liquor store in Bmddyn,é_ﬁ
4; On adit, the Audit Divisimusedm cost: and verbally
stataasemngpxicesofuqmuﬂwmemmedaxmm, msm
arriveatmdibedmarhxpsof%.spemumforliq\mandﬁo.amtfw |
wine. 'Ihese mr)mpe were applisd to applicants' mmlnses; however, p.mclm
fmtmmsotsmww, 197zmudmtaadmwtm
umvailabilityofrecm:dsfcrtmnemmﬂ:s Mapplicatimofﬂntﬂihﬁ
wmmeMmtmymwmmmm
sales of $147, ,388.00 and sales tax due thereon of $10, ass.so. S RENRTIRE:
5. Applicants contended that the purchases estimated for ﬁxemmthsct R
Septenber through December, 1972 were umsually high. The Audit Division
stimhtedthattteaveragemxthlypmhasesm&de&mﬁgwndmm&u@
,tomemmatelymﬂnctapplicants pxdmsesforﬂnperiodainwhichthey

$18,347.00. , R R A
. 6. mseuingprimqaotedbyappliwmsfwﬂnmaﬂmpmimm
‘the sales tax. m&mmmmmmmwmm
;"salemm.aamwmwm,aemmmca. mmﬂitbivisimsti.pﬂatd
3_.tbatthapmicuusedinﬂnmhxpsimhﬂadsalestu.

7. Mo adjustment was made in the audit for pilferage. Applicants
cmtadédﬂmtﬂencgmsmwaslocatadinahighmhnmigmuﬂ
A_,tlatthebusmeasmabaenm-:mnagai ccnsequtly, appncanuarguedﬂat
B ,.‘,then:ewasah.i.ghrateofpilfeu:age ' :
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Applicants presented two witnesses who lived near the liquor store,'
oxxeofwixinmsafonnererployee. Testimony was given to the fact that other
famreuployeesgftheh:smessmehnmtomvepﬂferedlargequanﬁtiea
of liquor and wine fraom the store. Cases of liquor and wine were taken from
the premises after the close of business by employees who had keys to the
establishment. Applicants fired an employee in August, 1975 because of the
pilferage problem.

‘8. Applicants' books ard records were not sufficient for the verificaf .
tionofan:e:mtatmntof taxable sales or sales tax.

9. Appllcants acted -in good faith.

, CORCLUSIONS OF LAW

A. That the Audit Division's computation of total audited purchases -
($365,180.00) is to be r.ecmced by $18,347‘.00 to more accurately reflect
applicants® purchases for those periods in which purchases were estimated; and
mtmmmmmr@mm'sw@tuéanm_fmﬂaMga .‘

rate of pilferage.

B. That the markup applied to liquor purchases is adjusted to 26.5
percent and the markup applied to wine purchases is adjusted to 48.9 percent
to reflect the amount of sales excluding the sales tax. |

C. That except as noted in Conclusions "A" and "B" abave,themiit
perfcrmadmspxoperandinamwiththepmvismdfsectionllBB(a)‘,:'ﬁb'»

of the Tax Law.

D. That the penalties and interest in excess of the minimm statutory

rate are cancelled.



-4 -

E. That the application of Morton Levine and Max Gordon d/b/a Gordon &
Ievinexsgrantedtothemctmtixﬂmtadinmmims . "B* and "D"
above. The Audit Division is hereby directed to modify accordingly the Notice
of Determination and Demand for Payment of Sales and Use Taxes Due issued
May 10, 1976; and that, except as so granted, the application is in all other
respects denied.

DATED: Albany, New York | TAX OOMMISSION

0CT 171980
Wvlazc_

QOMMISSIONER
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